November 3, 1993

VEMORANDUM

SUBJECT: Approaches to Creating Federally-Enforceabl e
Em ssions Limts

FROM John S. Seitz, Director
O fice of Alr Quality Planning and Standards (MDD 10)

TO Director, Air, Pesticides and Toxics
Managenent Division, Regions | and |V
Director, Ar and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Ar, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

The new operating pernmits programunder title V of the O ean
Air Act (Act), conbined with the additional and | ower threshol ds
for "major" sources also provided by the 1990 Arendnents to the
Act, has led to greatly increased interest by State and | ocal air
pol lution control agencies, as well as sources, in obtaining
federally-enforceable limts on source potential to emt air
pollutants. Such |limts entitle sources to be considered "m nor"
for the purposes of title V permtting and various ot her
requi renents of the Act. Numerous parties have identified this
as a high priority concern potentially involving thousands of
sources in each of the l|arger States.

The issue of creating federally-enforceable emssions limts
has broad inplications throughout air prograns. Although many of
t he i ssues nmenti oned above have arisen in the context of the
title V permts program the sanme issues exist for other
prograns, including those under section 112 of the Act. As
di scussed bel ow, traditional approaches to creating federally-
enforceable em ssions limts nmay be unnecessarily burdensone and
ti me-consunming for certain types and sizes of sources. |In
addi tion, they have been of limted usefulness with respect to
creating such limts for em ssions of hazardous air pollutants
(HAP' s) .
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The purpose of this nmenorandumis to respond to these needs
by announcing the availability of tw further approaches to
creating federally-enforceable emissions limts: the extension
of existing criteria pollutant program nechani sns for HAP program
pur poses, and the creation of certain classes of standardized
emssions limts by rule. W believe that these options are
responsive to energing air programinplenentation issues and
provi de a reasonabl e bal ance between the need for adm nistrative
streamining and the need for emssions |[imts that are
techni cally sound and enforceabl e.

Backgr ound

Various regul atory options already exist for the creation of
federally-enforceable limts on potential to emt. These were
summari zed in a Septenber 18, 1992 nenorandum from John Cal cagni
Director, Air Quality Managenent Division. That nmenorandum
identified the five regulatory nechani sns generally seen as
avai l able. These are: State major and m nor new source review
(NSR) permts [if the NSR program has been approved into the
State inplenmentation plan (SIP) and neets certain procedural
requi renents]; operating permts based on prograns approved into
the SIP pursuant to the criteria in the June 28, 1989 Federa
Reqgi ster (54 FR 27274); and title V permts (including general
permts). Also available are SIP limts for individual sources
and limts for HAP's created through a State program approved
pursuant to section 112(1) of the Act.

Regional Ofice and State air programofficials realize that
these five options are generally workable, but feel that the
progranms energing fromthe 1990 Arendnents present certain
further needs that are not well net. They note that NSR i s not
al ways avail able, title V permtting can be nore rigorous than
appropriate for those sources that are in fact quite small, and
that general permts have |imtations in their useful ness. The
use of State operating permts approved into the SIP pursuant to
the June 28, 1989 Federal Register is generally considered to be
a promsing option for sone of these transactions; however, these
prograns do not regulate toxics directly.

State Operating Permts for Both Criteria Pollutants
and HAP' s

As indicated above, State operating permts issued by
prograns approved into the SIP pursuant to the process provided
in the June 28, 1989 Federal Reqgister are recognized as federally
enforceable. This is a useful option, but has historically been
viewed as limted inits ability to directly create em ssions
limts for HAP's because of the SIP focus on criteria pollutants.
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Since that option was created, however, section 112 of the
Act has been rewritten, creating significant new regul atory
requi rements and conferring additional responsibilities and
authorities upon the Environnmental Protection Agency (EPA) and
the States. Section 112 now nandates a wi de range of activities:
source-specific preconstruction reviews, areaw de approaches to
controlling risk, provisions for permtting pursuant to the
title V permtting program and State program provisions in
section 112(1) that are simlar to aspects of the SIP program A
result of these changes is that inplenentation of toxics prograns
will entail the use of many of the sanme adm nistrative nechani sns
as have been in use for the criteria pollutant prograns.

Upon further analysis of these new program mandates and
correspondi ng authorities, EPA concludes that section 112 of the
Act, including section 112(1), authorizes it to recogni ze these
sane State operating permts prograns for the creation of
federal l y-enforceable em ssions limts in support of the
i npl ement ati on of section 112. Congress recogni zed, and
| ongstandi ng State practice confirnms, that operating permts
are core-inplenenting nmechanisns for air quality program
requirenents. This was EPA s basis for concl uding that
section 110 of the Act authorizes the recognition and approval
into the SIP of operating permts pursuant to the June 28, 1989
pronul gati on, even though section 110 did not expressly provide
for such a program Simlarly, broad provision of section 112(1)
for "a programfor the inplenentation and enforcenent . . . of
em ssion standards and other requirenents for air pollutants
subject to this section” provides a sound basis for EPA
recognition of State operating permts for inplenentation and
enforcenment of section 112 requirenents in the same nanner
as these permtting processes were recogni zed pursuant to
section 110.

In inplenenting this authority to approve State operating
permts prograns pursuant to section 112, it should be noted that
the specific criteria for what constitutes a federally-
enforceable permt are also the sane as for the existing SIP
progranms. The June 28, 1989 Federal Register essentially
addressed in a generic sense the core criteria for creating
federal ly-enforceable em ssions [imts in operating permts:
appropriate procedural nechani sns, including public notice and
opportunity for comment, statutory authority for EPA approval of
the State program and enforceability as a practical matter. The
EPA did this in the context of SIP devel opnent, not because these
criteria are specific to the SIP, but because section 110 of the
Act was seen as our only certain statutory basis for this prior
to the 1990 Anendnents. Based on the di scussion above, States
can extend or develop State operating permts prograns for toxics
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pursuant to the criteria set forth in the June 28, 1989 Federal
Regi ster. The EPA is al so eval uating anal ogous opportunities to
enhance State NSR prograns to address toxics and will address
this in future guidance.

This is a significant opportunity to limt directly the
em ssions of HAP's. It also offers the advantage of the
admnistrative efficiencies that arise fromusing existing
adm ni strative nmechani sns, as opposed to creating additional
ones.

States are encouraged to consult wth EPA Regional Ofices
to discuss the details of adapting their current progranms to
carry out these additional functions. The EPA will consider
State permtting prograns neeting the criteria in the June 28,
1989 Federal Reqgi ster as being approvable for HAP program
functions as well. States may submt their prograns for
i npl enenting this process with their part 70 program subm ttals,
or at such other tine as they choose. The EPA has various
options for admnistratively recogni zing these State program
submttals. The EPA plans initially to review these State
progranms as SIP review actions, but with official recognition
pursuant to authorities in both sections 110 and 112. Once
rul emaki ng pursuant to section 112(1) of the Act is conpleted,
EPA expects to use the process developed in that rule for
approving State prograns for HAP's. The section 112(1) process
may be especially useful prior to EPA approval and inplenentation
of the State title V prograns. The reader nay wish to refer to
the process for certain section 112(1) approvals proposed on May
19, 1993 (58 FR 29296) (see section 63.91).

The CGeneral Provisions (40 CFR part 63) establish the
applicability framework for the inplenentation of section 112.
In the final rule, EPAw Il indicate that State operating permts
progranms which nmeet the procedural requirenents of the June 28,
1989 Federal Reqgister can be used to devel op federally-
enforceable emssions limts for HAP's, thereby limting a
source's potential to emt. |In addition, after we gain
i npl enent ati on experience, EPA will be evaluating the useful ness
of further rulemaking to define nore specific criteria by which
this process may be used in the inplenentation of prograns under
section 112 of the Act. Any such rulemaking could simlarly be
incorporated into the General Provisions in part 63.

St at e- St andar di zed Processes Created by Rule to Establish
Sour ce-Specific, Federally-Enforceable Enissions Linmts

State air programofficials have highlighted specific types
of sources that are of particular adm nistrative concern because
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of their nature and nunber. These include sources whose

em ssions are primarily volatile organi c conpounds (VOC) ari sing
fromuse of solvents or coatings, such as autonobile body shops.
Anot her exanple is fuel-burning sources that have | ow actual

em ssions because of limted hours of operation, but with the
potential to emt sulfur dioxide in anobunts sufficient to cause
themto be classified as major sources.

The EPA recogni zes that emssions limtations for sone
processes can be created through standardi zed protocols. For
exanple, limtations on potential to emit could be established
for certain VOC sources on the basis of limts on solvent use,
backed up by recordkeeping and by periodic reporting. Simlarly,
limtations on sul fur dioxide em ssions could be based on
specified sul fur content of fuel and the source's obligation to
limt usage to certain maxi mrum anmounts. Limts on hours of
operation nmay be acceptable for certain others sources, such as
standby boilers. 1In all cases, of course, the technical
requi renents woul d need to be supported by sufficient conpliance
procedures, especially nonitoring and reporting, to be considered
enf or ceabl e.

The EPA concludes that such protocols could be relied on to
create federally-enforceable Iimtations on potential to emt if
adopt ed t hrough rul emaki ng and approved by EPA. Al though such an
approach is appropriate for only a limted nunber of source
categories, these categories include |arge nunbers of sources,
such as dry cleaners, auto body shops, gas stations, printers,
and surface coaters. |f such standardized control protocols are
sufficiently reliable and replicable, EPA and the public need not
be involved in their application to individual sources, as |ong
as the protocols thensel ves have been subject to notice and
opportunity to coment and have been approved by EPA into the
S| P.

To further illustrate this concept and to provide
i npl ement ati on support to the States, EPA has recently rel eased
gui dance on one inportant way of using this process. This
docunent, entitled "CGuidance for State Rules for Optional
Federal | y- Enf orceabl e Emi ssions Limts Based on Volatile Organic
Compound Use, " was issued by D. Kent Berry, Acting Director, Ar
Qual ity Managenent Division, on Cctober 15, 1993. It describes
approvabl e processes by which States can create federally-
enforceable emssions limts for VOC for | arge nunbers of sources
in a variety of source categories.

States have flexibility in their choice of adm nistrative
process for inplenentation. In sone cases, it may be adequate
for a State to apply these limts to individual sources through a
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regi stration process rather than a permt. A source could sinpl
submt a certification to the State conmtting to conply with th
ternms of an approved protocol. Violations of these
certifications would constitute SIP violations, in the case of
protocol s approved into the SIP, and be subject to the sane
enforcenent nechanisns as apply in the case of any other SIP
violation. Such violations would, of course, also subject the
source to enforcenent for failure to conply with the requirenents
that apply to nmajor sources, such as the requirenent to obtain a
title Vpermt or conply wth various requirenents of section 112
of the Act.

y
e

Some States have also indicated an interest in nore
expansi ve approaches to i nplenenting this concept, such as naking
presunptive determ nations of control equipnent efficiency with
respect to particular types of sources and pollutants. Wile
such approaches are nore conplicated and present greater nunbers
of concerns in the EPA review process, they offer real potential
if properly crafted. The EPA will evaluate State proposal s and
approve themif they are technically sound and enforceable as a
practical matter.

States nay elect to use this approach to create federally-
enforceable em ssions limts for sources of HAP's as well. Based
on the sanme authorities in section 112 of the Act, as cited above
in the case of operating permts, EPA can officially recognize
such State program submittals. As with the operating permts
option discussed in the preceding section, EPA plans initially to
review these activities as SIP revisions, but with approval
pursuant to both sections 110 and 112 of the Act, and approve
them t hrough the section 112(1) process when that rule is final.

| npl enent ati on Gui dance

As indi cated above, the creation of federally-enforceable
[imts on a source's potential to emt involves the
identification of the procedural nmechanisnms for these efforts,
including the statutory basis for their approval by EPA, and the
technical criteria necessary for their inplenentation. Today's
gui dance primarily addresses the procedural nechani sns avail abl e
and the statutory basis for EPA approval.

The EPA will be providing further information wth respect
to the inplenmentation of these concepts. As described above, the
first portion of this guidance, addressing limts on VOC
em ssions, was issued on Cctober 15, 1993. M office is
currently working with Regional O fices and certain States in
order to assist in the devel opnent of program options under
consideration by those States. W w Il provide technical and



7

regul atory support to other State prograns and will make the
results of these efforts publicly avail able through the Ofice of
Air Quality Planning and Standards (OAQPS) Technol ogy Transfer
Net work bul |l etin board.

W will provide further support through the release of a
docunent entitled "Enforceability Requirenents for Limting
Potential to Emt Through SIP Rules and General Permts,"” which
Is currently undergoing final review within EPA. In addition,
EPA will be highlighting options for use of existing technical
gui dance with respect to creating sound and enforceabl e em ssi ons
limts. An inportant exanple of such guidance is the EPA "Bl ue
Book, " which has been in use by States for the past 5 years as
part of their VOC control prograns.
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States are encouraged to discuss programneeds with their

be made publicly avail abl e soon.
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